
Let’s Get Technical: Superannuation  
What happens to IP after a TPD claim? 

A few weeks ago, one of our wonderful BDMs (by the way, they are all wonderful) 
called me to say that an adviser from a successful insurance advice practice had 
contacted him to say they were told by a reliable source that super fund trustees had 
discretion to stop paying income protection (IP) benefits following a successful Total 
and Permanent Disability (TPD) claim.

This prompted me to cast my mind back over 
10 years ago, when certain Stronger Super 
legislative changes took effect on 1 July 2014. 
These changes prohibited superannuation 
trustees from providing ‘insured benefits’ other 
than those consistent with the conditions of 
release in Schedule 1 to the Superannuation 
Industry (Supervision) Regulations 1994 
(Cth) (SIS Regulations) which included for 
death, terminal medical condition, permanent 
incapacity and temporary incapacity. These 
changes are of course still in effect today.

At the time, a number of retail insurers with risk-
only super funds and associated fund trustees 
expressed differing views on the ability to pay 
income protection benefits inside super following 
a successful TPD super claim payment.

These changes also raised a few interesting 
issues with respect to the wording relating to 
some of the other insurance benefits, such as the 
fact that death is not defined under either the 
SIS Act or the SIS Regulations, leading to some 
doubt over a situation where a person becomes 
clinically dead (i.e., during surgery) but later 
recovers. The answer was that in most cases, the 
policy terms and conditions of the life insurance 
contract held by the super fund trustees cover 
this gap in the SIS legislation.

With respect to the release of an income 
protection (also known as a salary continuance 
or temporary total disability) benefit inside 
super – beyond satisfying the insurer’s definition 
of total or partial disability and other product 
parameters – it also needs to satisfy a SIS 

condition of release, which is generally that of 
temporary incapacity (and needs to follow the 
governing rules of the particular super fund).

Temporary incapacity is defined in 6.01(2) of the 
SIS Regulations as follows: 

‘in relation to a member who has ceased to 
be gainfully employed (including a member 
who has ceased temporarily to receive 
any gain or reward under a continuing 
arrangement for the member to be gainfully 
employed), means ill-health (whether 
physical or mental) that caused the member 
to cease to be gainfully employed but does 
not constitute permanent incapacity.’

As regards cashing restrictions, the amount of 
super released under temporary incapacity must 
be taken as an income stream (with specific 
restrictions) cashed from the regulated super 
fund for: 

•	 the purpose of continuing (in whole or 
part) the gain or reward which the member 
was receiving before the temporary 
incapacity, and 

•	 a period not exceeding the period of 
incapacity from employment of the 
kind engaged in immediately before the 
temporary incapacity.

The first bullet point above means that some 
members who are not employed immediately 
before becoming temporarily incapacitated 
(e.g., someone who is between jobs as a result 
of redundancy) may be unable to claim on their 
income protection policy inside super.
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Based on the wording of the legislation, the question arises: Does the phrase ‘but does not constitute 
permanent incapacity’ preclude a super fund trustee paying an income protection benefit to a member 
who has been paid a TPD benefit and who is therefore permanently incapacitated? In other words, are 
the temporary incapacity and permanent incapacity SIS conditions of release mutually exclusive?

No from a legislative perspective, preserved benefits can be accessed by an insured member so 
long as they satisfy one of the conditions of release in Schedule 1 of the SIS Regulations. In the case 
of a client who has received a TPD benefit under ClearView ClearChoice Super, this would likely be 
the permanent incapacity condition of release. Furthermore, permanent incapacity has a nil cashing 
restriction, which means the trustee would not be bound by the restrictions for paying a temporary 
incapacity benefit. In practice, however, the trustee would still be bound by the product terms and 
conditions with respect to ClearChoice Super Income Protection, so the member would continue to 
receive the appropriate income protection insured monthly benefit, less pay as you go (PAYG) tax. 

Regardless of the interpretation of temporary incapacity, some industry super funds and some state 
government super schemes will discontinue salary continuance payments after a successful TPD 
(permanent incapacity) claim because the policy terms and conditions specifically state that benefit 
payments will cease under these circumstances. 

Alex Koodrin
National Technical Manager

This document is prepared by ClearView Life Assurance Limited (ABN 12 000 021 581, AFSL 227682) (ClearView) and is for advisers only. The 
information is general in nature, it does not take into account your objectives, financial situation or needs. Before determining whether to apply 
for or hold the product(s) you should read the Product Disclosure Statement (PDS) and consider the appropriateness of the product(s) to your 
circumstances. A copy of the PDS can be obtained from 132 979 or on our website clearview.com.au/pds-and-brochures. If relevant, information 
about the Target Market Determination(s) for this product(s) is available at clearview.com.au/tmd.

ClearView ClearChoice is issued by ClearView Life Assurance Limited (ABN 12 000 021 581, AFSL 227682 and ClearView ClearChoice Super is 
issued by HTFS Nominees Limited Pty Limited ABN 78 000 880 553, AFSL 232500, RSE Licence L0003216 as trustee of HUB24 Super Fund, 
ABN 60 910 190 523, RSE R1074659 (Trustee). All benefits are paid in accordance with policy terms and conditions. Premiums, regardless of 
premium type, are not guaranteed and may be increased or decreased in the future. Please refer to the ‘Premiums and Other Costs’ section of 
the relevant PDS for more information. Any representations regarding past performance are not indicators of future returns and/or performance. 
This information does not in any way constitute tax, legal or health advice. Before relying on this information, you should seek independent expert 
advice. To the extent that law permits, ClearView, its directors, officers and employees do not make any representation as to the accuracy of any 
non-ClearView websites or articles referenced and excludes any liability to any person in relation to the document’s use or its content, including 
any modification, error or omission in the document however caused. This document is current as at the date of publication. ClearView can vary or 
withdraw this document at any time. You should always check with ClearView to confirm that this document is up to date. C
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Summary
ClearView’s clients who hold their income protection through ClearChoice Super can continue to 
hold their policy following a successful TPD claim. Advisers who have clients with industry fund 
salary continuance policies inside super should look at the wording of these to ensure that their 
policies will not be cancelled following a TPD payment. There also may be some retail insurance 
policies which also terminate income protection following a TPD claims. In addition, bear in 
mind that industry super insurance policies, unlike retail insurance policies, are not guaranteed 
renewable. The terms and conditions of these policies are prepared by agreement between super 
fund trustees and their insurers when those contracts are put out to tender every couple of years 
or so, and any changes affect the super fund’s existing as well as new members.


